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FRANCIS

A.

GABOR*

The Immigration Reform and Control
Act of 1986: An Analysis in the Light of
Contemporary International Law**
1. Quo Vadis Domine: the Freedom
of Movement from a Human Perspective
The right of people to move across national boundaries may be considered as
one of the most ancient exercises of human freedom. This fundamental freedom
has been codified in several major human rights conventions' as well as under

Professor of Law, Memphis State University. D. Jur.. 1967, Eotvos L. Science University
(Hung.): J.D.. 1975. Tulane University; LL.M., 1974, University of California, Berkeley.
"*The Editorial Reviewer for this article was Thomas E. Shaw.
1. E.g. International Covenant on Civil and Political Rights, Mar. 23, 1976, 999 U.N.T.S. 171,
176. 6 I.L.M. 368 (Adopted by the General Assembly of the United Nations on December 16, 1966
(G.A. Res. 2200, 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966)); entered into
force on March 23, 1976). The following states are parties: Afghanistan, Austria, Barbados,
Belgium, Bolivia. Bulgaria. Byelorussian Soviet Socialist Republic, Canada, Central African
Republic. Cameroon, Chile, Colombia, Congo, Costa Rica, Cyprus, Czechoslovakia, Denmark,
Dominican Republic, Ecuador. Egypt, El Salvador, Finland, France, Gabon, Gambia, German
Democratic Republic, Federal Republic of Germany. Guinea, Guyana, Hungary, Iceland, India, Iran,
Iraq. Italy. Jamaica, Japan, Jordan, Kenya, Democratic People's Republic of Korea, Lebanon,
Libya, Luxembourg, Mexico, Madagascar. Mali. Mauritius. Mexico, Mongolia, Morocco, Netherlands, New Zealand, Nicaragua. Norway. Panama. Peru, Poland, Portugal, Romania, Rwanda, Saint
Vincent and the Grenadines, Senegal. Spain, Sri Lanka, Suriname, Sweden, Syria, Tanzania, Togo,
Trinidad and Tobago, Tunisia. Ukrainian Soviet Socialist Republic. United Kingdom, Uruguay,
Venezuela, Viet Nam. Yugoslavia. Zaire, and Zambia.
This Convention provides the following legal assurances:
Article 12
1. Everyone lawfully within the territory of a State shall, within that territory, have the right
to liberty of movement and freedom to choose his residence.
2. Everyone shall be free to leave any country, including his own.
3. The above-mentioned rights shall not be subject to any restrictions except those which are
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general international laws. 2 While freedom of migration became a heated
political topic in the 1970s due to immigration laws newly adopted by developed
countries, its actual implementation has become quite theoretical. It is hard to
reconcile freedom of movement with the ever-increasing bars and restrictions on
the freedom of immigration to particular recipient countries. National immigration laws and policies that reflect sovereign national interests cannot disregard the
vitality of the basic human rights conventions that assure the individual's
freedom of movement across national boundaries.
Migration of people has to be approached as an international phenomenon that
cannot be effectively handled and solved by unilateral domestic legislation. This
article focuses on the American Immigration Reform and Control Act of 1986
(IRCA) 3 in the context of contemporary international legal developments. 4 The
IRCA can be seen as legislation intended to provide effective treatment for the
symptoms of illegal or ineffectively controlled legal forms of immigration. On
the other hand, the IRCA is unlikely to be able to eliminate the roots and the basic
causes of new waves of immigration triggered by demographic explosions,
economic crises, and political oppression in other parts of the world. 5
provided by law, are necessary to protect national security, public order (ordre public),
public health or morals or the rights and freedoms of others, and are consistent with the
other rights recognized in the present Covenant.
Article 13
An alien lawfully in the territory of a State Party to the present Covenant may be expelled
therefrom only in pursuance of a decision reached in accordance with law and shall, except where
compelling reasons of national security otherwise require, be allowed to submit the reasons against
his expulsion and to have his case reviewed by, and be represented for the purpose before, the
competent authority or a person or persons especially designated by the competent authority.
2. E.g. Universal Declaration of Human Rights, G.A. Res. 217 (1948). This declaration was
adopted by the U.N. General Assembly on December 10, 1948. Forty-eight states voted in favor,
none against, and eight abstained (including Saudi Arabia. South Africa, Union of Soviet Socialist
Republics, and Yugoslavia).
Article 13
I. Everyone has the right to freedom of movement and residence within the borders of each
State.
2. Everyone has the right to leave any country, including his own, and to return to his country.
Article 14
I. Everyone has the right to seek and to enjoy in other countries asylum from persecution.
2. This right may not be invoked in the case of prosecutions genuinely arising from
non-political crimes or from acts contrary to the purposes and principles of the United
Nations.

It is well recognized by the opinionjuris communis that articles 13 and 14 have binding legal value
as interpretation of the UN. Charter, articles 55 and 56, or as customary norms of international law.

See RESTATEMENT (REVISED) ON U.S. FOREIGN RELATION LAWS § 702 (1983).
3. Immigration Reform and Control Act of 1986 [IRCA] 8 U.S.C. §§ 1101-1151 (1982 &
Supp. IV 1986).
4. For a general overview of the relevant international law aspects of the emerging legislation,

see U.S. Immigration Policy-Symposium. U.S. L. CONTEMP. PROBS.
2 (1982).
5. See Legislative History P.L. 99-551 to 99-603 lOc, reprinted in U.S. CODE CONG. &
ADMIN. NEWS 5184.
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To have an understanding of the overall problem of migration, one should look
from a humanistic perspective at the major causes of human migration.
Undoubtedly, a recognized foundation of the present day international legal order
is that human beings who share a common cultural, linguistic, and ethnic
heritage live together in recognition of their inherent right of self-determination.
This realization may be seen as the basis for the recognition of state sovereignty.
The ever-widening gap between the socio-economic and ideological developments of the sovereign nation-states in the world community creates the basic
source of tension. One of the most typical and widespread solutions for relief
from this tension lies in the exercise of the fundamental human right manifested
by the individual in leaving his country of origin and moving into another
sovereign country for a new life. In practical terms some conditions under which
an individual lives must be intolerable in order to induce that person to leave his
or her country of origin. This result almost implies a form of violation of basic
human rights by the sending country. At the same time, migration and movement
to another country certainly could exemplify an escape from oppression
involving economic, political, and social pressures, as recognized under several
major sources of public international law. 6 Thus, .the drafters of the IRCA well
understood that the roots of the immigration problem lie with the so-called "push
factors," which are based on the uneven economic, social, and political
development, and on the increasing gap between the United States and its
southern neighbors, as well as its relation to countries of emigration. 7 Consequently, only bilateral and multilateral cooperation can be an effective response
to the migration problem, and the IRCA provides only short-term, symptomatic
treatment. 8
A brief introduction of the major provisions of the IRCA sets the foundation
for in-depth international legal analysis.
II. Major Provisions of the IRCA
The major legislative purpose of the IRCA is to establish effective control over
illegal immigration. After years of preparatory work, the compromise that
emerged from the many legislative sessions was that the most effective measure
for achieving this legislative objective was the imposition of employer
sanctions. 9 Sanctions against employers who knowingly hire, refer, or recruit
undocumented aliens for jobs represent the major innovation of this federal
statute. 1o Because the better wages provided for employees in the United States
6.
7.
8.
9.
10.

See supra note 2.
See supra note 5.
Id.
IRCA. 8 U.S.C. § 1324(a).
Id. § 1324(a)(I).
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is the magnet that attracts millions of illegal, undocumented aliens into
establishing their residency in the United States, an attempt to demagnetize the
attraction of employment in the United States carries a future hope of solving the
question of illegal immigration. Because of the wage situation, the United States
will be unable to gain control of its borders without such effective sanctions on
employers. 11
The IRCA prohibits the employment of aliens who are unauthorized to work
in the United States because they either entered the country illegally, or have an
immigration status that does not permit employment. 12 United States employers
who violate this prohibition are subject to both civil and criminal penalties. 13
The IRCA covers all hiring practices, whether for full-time or part-time
employment. 14 All employers, recruiters, and employment agencies are required
to verify a prospective employee's identity and eligibility for employment. This
verification is made by an examination of certain specified types of documents
that all prospective employees, aliens or citizens, must present. 15 Both the
employer and the employee are subject to penalties for perjury for false
certification, and an employer who fails to comply with the system is guilty of
an offense punishable by civil fines and criminal penalties. 16
Employers who violate the provisions of the new Act are faced with two types
of sanctions. Persons who knowingly refer, recruit, hire, or continue to employ
unauthorized aliens may incur civil fines and criminal penalties, including fines
ranging from $250 to $2000.17 Subsequent violations may individually result in
fines as high as $10,000. The fines for work violations, such as failure to verify
documents and to maintain proper records, range from $100 to $10,000 per
violation. 8
Another major provision of the IRCA provides legalization for illegal aliens
who meet the legislative criteria set out in the IRCA. 19 In general, any alien who
has been in the United States illegally for a continuous period beginning January
1, 1982, may be eligible for legalization. Any such alien however, must apply for
an adjustment of status within a twelve-month period beginning May 5, 1987, or
lose his or her eligibility for legalization. 20 Also, the IRCA contains "amnesty"
11. See Schwartz, Employer Sanctions Laws, Workers Identification Svstems and Undocumented
Aliens: The State Experience and Federal Proposals. 19 STAN. J. INT'l. LAW 371-400 (1983) (an
empirical evaluation of employers' sanctions from States' experience: based on extensive empirical
information from state level, the author is skeptical about the practical impact of the employment

sanction on controlling illegal immigration).
12. 8 U.S.C. § 1324(a). Immigration and Nationality Act IINAI § 274 A(h)(3) (1987).
13. 8 U.S.C. § 1324(a), INA § 274 A(i)(l).
14. 8 U.S.C. § 1324(a), INA § 274(a)( 1).
15. 8 U.S.C. § 1324(b), INA § 274(a)(1)(6).
16. 8 U.S.C. § 1324(e).
17. Id.

18. 8 U.S.C. § 1324(e)(5).
19. 8 U.S.C. § 1255(a), INA § 245 A(a)(2).
20. Id.
VOL. 23, NO. 2
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provisions that apply to both persons who entered the country illegally and those
whose entry was legal, but who remained after the expiration of their visas.21
The IRCA set out only the basic framework for the procedural requirements
for legalization. 22 The specific regulations for implementation of the legalization
process are issued by the Immigration and Naturalization Service. Applications
for legalization must be filed with the Attorney General of the United States. 23
Volunteer state, local, and community organizations, however, can play an
effective role in supporting the applicants. The major stumbling block in the
legalization process is the anxiety induced in the illegal immigrants by having to
disclose their identity to the immigration authorities. Legalization programs
24
implemented by other countries have shown quite a low rate of participation.
With this experience in mind, therefore, it is critical to provide proper safeguards for preserving the confidentiality of the applications and their supporting
documents. 25
III. International Legal Framework for the Protection
of the Freedom for Human Migration
A.

GENERAL OVERVIEW

While the basic right of freedom of movement across national boundaries has
been recognized, the implementation of this right has involved heated political
and legal controversies. During the 1970s the United States Government took a
leading role in advocating the effective enforcement of international human.

21. Id.
22. Id.
23. Id. The legalization program has been extended by a six-month period. See 134 CONC. REC.
43. D377 (daily ed. Mar. 31. 1988).
24. H.R. REP. No. 682. 99th Cong.. 2d Sess.. pt. I. at 71-73. reprinted in 1986 U.S. CODE
CONG. & ADMIN. NEws 5649. "The Committee has learned that legalization programs in other
countries have usually produced a low rate of participation among the eligible candidates. At least
part of the reason is distrust of authority and lack of understanding among the undocumented
population." Id. at 73. The House Report states that the legalization program should be implemented
in a liberal generous fashion, as has been the historical pattern with other forms of administrative

relief granted by Congress. Such implementation is necessary to ensure that the program will be a
one-time only program. "Unnecessarily rigid demands for proof of eligibility for legalization could
seriously impede the success of the legalization effort. Therefore, the Committee expects the INS to
... Id. In support of
incorporate flexibility into the standards for legalization eligibility.
legalization. Congressman James H. Scheuer stated:
lIlt is offensive to every concept of America and what our Constitution stands for for
us to hove two classes of citizens, to have a class of 238 million Americans, and then
to have an underclass . . . who are easily subject to exploitation and mistreatment,
who are afraid to surface. (andl take advantage of the organs of justice in our
community. Id.
25. See Comment. Legoliotion Under the hnmigration Reform and Control Act of 1986: Scope
of Confidentialitv Provisions and Problems in Proving Residence. 41 U. MiAMi L. REV. 1025 (1987).
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rights, particularly, the right of freedom of movement. 26 Realizing that the
inherent political divisions within the framework of the United Nations were
leading to unusually weak enforcement alternatives, the United States Government took the initiative by using its own economic power to persuade other
countries to comply with the basic human right of freedom of movement. The
most controversial manifestation of the American policies was the adoption of
the Jackson-Vanik Amendment to the 1974 Trade Act. 27 This Amendment denied
most favored nation treatment and U.S. Export-Import Bank credits to any
country that prohibited the basic human right of freedom of movement across
national boundaries. 28 While these sanctions addressed nonmarket economies
such as those of the Communist countries of Eastern Europe and the Soviet
Union, in all practical purposes they were not limited to those countries. 29 From
an historical perspective, however, the Jackson-Vanik Amendment has not
achieved its legislative purpose. Freedom of emigration is still far from a
practical reality in most of the communist countries, as well as in other parts of
the developing world. 3 °
The admission of all aliens to the territories of sovereign countries is governed
by the countries' national laws as an exercise of their sovereign power.
International law generally recognizes certain classes of aliens whose admission
31
is required either by general international law or by selected conventions.

26. See supra note 2, §§ 13-14.
27. H.R. 10710, 93d Cong., 2d Sess. § 402 (1974). H.R. 10710 provides that no country shall
be eligible to receive nondiscriminatory tariff treatment or United States governmental credits, credit
guarantees, or investment guarantees if the President determines that such country:
1. Denies its citizens the right or opportunity to emigrate,
2. imposes more than a nominal tax for emigration or on visas or other documents required for
emigration, for any purpose or cause whatsoever or,
3. imposes more than a nominal tax, levy, fare, fee or other charge on any citizen as a result
of his or her desire to emigrate to the country of his choice.
Section 403 authorizes the President to grant most-favored-nation (MFN) treatment to nonmarket
economy countries by entering into bilateral agreements with these countries or by their entrance into
an "appropriate multilateral agreement" to which the United States is also a party. Section 404
provides nondiscriminatory treatment in commercial agreements whenever such agreements would
promote the purposes of the bill and are in the national interest, there is, however, a restriction of a
three-year time period with possible renewal. Section 406 delineates the procedure for congressional
disapproval of any proclamation under Section 403 and permits annual congressional review of
continuances of nondiscriminatory treatment.
28. Id. § 402; see also Gabor, The Trade Act of 1974-Title IV: ConsiderationsInvolved in
Granting Most-Favored-NationStatus to the Nonmarket Economv Countries, II INT'L LAW. 517
(1977).
29. H.R. 10710, supra note 27, § 402; Gabor, supra note 28, at 519-20.
30. See Martin-Houstoun, European and American Immigration Policies, 45 LAW & CONTEMP.
PROBS. 31 (1982).
31. See Travis, Migration, Income Distribution and Welfare under Alternative International
Economic Policies 45 LAW & CONTEMP. PROBS. 82 (1982). See inJfa note 38, Convention Relating to
the Status of Refugees. See also Nafziger, A Commentar, on American Legal Scholarship
Concerning the Admission of Migrants, 17 U. MIcH. J.L. REF. 165, 169 (1984). Professor Nafziger
has urged the "invisible college" of international scholars to look beyond the restrictive confines of
VOL. 23, NO. 2
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Refugees with a reasonable fear of persecution in their home country and victims
of civil war or natural disasters probably fall into this category of protected
individuals allowed general admission into the territory of any nation-state. On
the other hand, economic refugees and people seeking a better life or a better
professional opportunity
do not enjoy the same protection under international law
32
of general admission.
The emerging concern among international legal authorities is that a nationstate may not exclude aliens unless, individually or collectively, they pose 33a
serious threat to the safety, security, welfare, or essential interest of the state.
In practice, however, the exclusionary rights of countries are widely applied. In
contemporary international legal practice, the petition of an alien for admission
generally poses a very weak duty on nation-states. On the other hand, the moral
duty of nation-states in certain circumstances can be greater, as for instance, in
the case of mass disasters, or the arbitrary expulsion of ethnic and religious
minorities. 34
B.

ADMISSION OF ALIENS IN THE LIGHT OF THE

IRCA
35

Every nation-state has the undisputed right to control its national boundaries
and the admission of aliens must comply with the legal requirements of the
receiving country. The United States has adopted a comprehensive and sophisticated legislative framework for controlling and restricting different forms of
legal immigration across its boundaries. 36 Much of the legislation was not
affected by IRCA. 37
Within the classes of aliens, international law recognizes special protection for
refugees. Customary international law and the Geneva Convention of 1950 on
the Status of Refugees, including its 1967 Protocol, provided a clear-cut
definition of refugees. In the light of the Geneva Convention, the 1967 Protocol,
and customary international law, 38 a refugee is any person who:
treaty law to afford protection for victims of natural and man-made disasters. The status and

protection of the economic refugees were not mentioned in this article, however.
32. Martinez, Immigration: Entering Through the Backdoor, 15 COLUM. HuM. RTS. L. REV.
1-18 (1983).
33. G. GOODWIN-GILL, INTERNATIONAL LAW AND THE MOVEMENT OF PERSONS BETWEEN STATES
136-47 (1978).
34. Id. at 160-95.
35. See Nafziger, supra note 31, at 166-67.
36. 8 U.S.C. § § 1101-1362 (1987).
37. For a concise and practical introduction to the complex system of U.S. immigration laws, see
1-Il IVENER & BLALOCK, HANDBOOK OF IMMIGRATION LAW (1980).
38. American asylum law is embodied in the Refugee Act of 1980, Pub. L. No. 96-212, 94 Stat.
102 (codified at Immigration and Nationality Act, § § 101(a) (42), 207-209, 243(h), 411-414, 8
U.S.C. §§ 101(a) (42), 1157-1159, 1253(h), 1521-1524 (1982) ). These statutes are based on the
United Nations Convention Relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 137
(1951) [hereinafter United Nations Convention], and the United Nations Protocol Relating to the Status
of Refugees, Jan. 31, 1967, 19 U.S.T. 6223, T.I.A.S. No. 6577, 606 U.N.T.S. 267 (1967).
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owing to well founded fear of being persecuted for reasons of race, religion, nationality,
membership in a particular social group for political opinion, is outside the country of
his nationality and is unable or owing to such fear, is unwilling to avail himself of the
protection of that country; or who not having a nationality and being outside the country
of his former habitual residence as
a result of such events, is unable or, owing to such
39
fear, is unwilling to return to it.

Since its adoption, this definition has created much controversy. The United
States in an attempt to accommodate and apply the definition of the 1967
Protocol, enacted comprehensive legislation in 19 8 0.o4
The problems of the political refugees and their struggle for admission and
permanent settlement in the United States and other developed countries have been
extensively covered in current scholarly writings. 4 1 The focus of this article is on
the class of individuals ignored by the Geneva Convention, specifically including
the status and protection of economic refugees, victims of war, victims of natural
disasters, and persons fearing persecution after the breakdown of public order in
only one part of a single country. These types of refugees would seem to be
within the scope of the average person's definition of a refugee.
The status and the protection of the class of economic refugee has not received
particular attention by either practicing immigration lawyers or academic circles.
What is most astonishing is that this class of people, who consist of the majority
of the aliens seeking admission to the territory of the United States and other
developed countries, do not even have an appropriate definition. Therefore, they
do not have sufficient legal protection and treatment.
C.

PROPOSAL FOR INTERNATIONAL LEGAL
PROTECTION OF ECONOMIC REFUGEES

The foundation for the international legal protection of economic refugees can

be found in the code of human rights that has emerged since the establishment of
the United Nations. 42 Articles 55 and 56 of the United Nations Charter contain
39. Id. art. I(A)(2).
40. Id. Refugee Act of 1980, 94 Stat. 102 (1980).
41. See Nafziger, supra note 31, at 171-78. See also Fuchs, Introduction-Reviewing
Immigration Policy: The Select Commission, the Debate Over Simpson-Mazzoli, and Beyond, 17
U. MICH. J.L. REF. 141-45 (1984).

42. United Nations Convention, supra note 38 (the following states are parties: Algeria, Angola,
Argentina, Australia, Austria. Belgium, Benin, Bolivia, Botswana, Brazil, Burkina Faso, Burundi,
Cameroon, Canada, Central African Republic, Chad, Chile, China, Colombia, Congo, Costa Rica,
Cyprus, Denmark, Djibouti, Dominican Republic, Ecuador, Egypt, El Salvador, Ethiopia. Fiji,
Finland, France, Gabon, Gambia, Federal Republic of Germany, Ghana, Greece, Guatemala,
Guinea, Guinea-Bissau, Haiti, Holy See, Iceland, Iran, Ireland, Israel, Italy, Ivory Coast, Jamaica,
Japan, Kenya, Lesotho, Liberia, Liechtenstein, Luxembourg, Madagascar, Mali, Malta, Monaco,
Morocco, Mozambique, Netherlands, New Zealand, Nicaragua, Niger, Nigeria, Norway, Panama,
Paraguay, Peru, Philippines, Portugal, Rwanda, Sao Tome & Principe, Senegal, Seychelles, Sierra
Leone, Somalia, Spain, Sudan, Suriname, Sweden, Switzerland, Tanzania, Togo, Tunisia, Turkey,
Uganda. United Kingdom, Uruguay, Yemen, Yugoslavia, Zaire, Zambia, and Zimbabwe); Protocol
Relating to the Statute of Refugees, supra note 38; International Covenant on Civil and Political
VOL. 23, NO. 2
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the premise that was later developed in light of the International Covenant on
43
Economic, Social, and Cultural Rights and subsequent regional conventions.
These Conventions have outlined the basic rights of economic welfare to which
each individual is entitled. 44 Given the tremendous gap between the socioeconomic systems of the developed countries of the West and the rest of the
world, including the countries of Eastern Europe, the Soviet Union, and the
People's Republic of China, it is very difficult to assess a minimum standard that
should be observed by all countries. How can we establish the subsistence level
of an average Chinese worker as compared with that of an Indian worker? What
kind of wages and work conditions have to be provided for them and what kind
of professional opportunities should be made available? This type of comparative
analysis probably would be unworkable in establishing reasonable criteria to be
used in pointing to a concrete standard from which no country could deviate.4 5
Instead of the establishment of an international minimum standard, the interest
of human beings should be protected under an historically determined and
dynamically developing model of what is a reasonably assured level of
expectation. In more specific terms, the better method is to consider that an

Rights, 999 U.N.T.S. 171. 6 I.L.M. 383; European Convention for the Protection of Human Rights
and Fundamental Freedoms, Nov. 4, 1950. 213 U.N.T.S. 221. E.T.S. 5 (the following states are
parties: Belgium, Denmark. Federal Republic of Germany. Greece. Iceland, Ireland. Luxembourg,
Netherlands, Norway. Sweden, Turkey, and United Kingdom); American Convention on Human
Rights. O.A.S. Official Records OEA/SER. K/XVIL/.I, Doc. 65 Rev. 1, Corr. 1, Jan. 7, 1970, 9
I.L.M. 101 (1970), 65 A.J. I.L. 679 (1971), 9 I.L.M. 673 (1970).
African Charter on Human Peoples' Rights (Banjul Charter). 21 I.L.M. 58 (1982) (adopted by the.

Organization of African Unity on June 27, 1981. but not yet in force);

CONFERENCE ON SECURITY AND

PUB. 8826 (Gen. Foreign Policy
Series 298, 1975), reprinted in 14 I.L.M. 1292 (1975) (opened in Helsinki on July 3, 1973;
continued at Geneva from September 18, 1973, to July 21, 1975; concluded at Helsinki on August
I, 1975. by the High Representatives of Austria, Belgium, Bulgaria, Canada, Cyprus, Czechoslovakia, Denmark. Finland, France. German Democratic Republic. Federal Republic of Germany,
Greece. Holy See. Hungary. Iceland. Ireland, Italy. Liechtenstein, Luxembourg. Malta, Monaco,
Netherlands. Norway. Poland. Portugal. Romania, San Marino. Spain. Sweden, Switzerland,
Turkey, Union of Soviet Socialist Republics. United Kingdom, United States, and Yugoslavia). See
Co-OPERATION IN EUROPE, FINAL ACT (HELSINKI ACCORDS), DEP'T STATE

also R. LILLICH, U.S. RATIFICATION OF THE HUMAN RIGHTS TREATIES (1981).

43. International Covenant on Economic Social and Cultural Rights, Dec. 16. 1966, 993
U.N.T.S. 3. 6 I.L.M. 360 (the following states are parties: Afghanistan, Australia. Austria,
Barbados. Belgium. Bulgaria. Byelorussian Soviet Socialist Republic, Cameroon. Canada, Central
African Republic. Chile. Colombia. Congo, Costa Rica. Cyprus. Czechoslovakia, Denmark,
Dominican Republic, Ecuador. Egypt, El Salvador, Finland, France, Gabon, Gambia, German
Democratic Republic. Federal Republic of Germany, Guinea. Guyana. Honduras, Hungary. Iceland,
India. Iran. Iraq. Italy. Jamaica. Japan. Jordan, Kenya, Democratic People's Republic of Korea,
Lebanon. Libya. Luxembourg. Madagascar, Mali. Mauritius, Mexico, Mongolia, Morocco. Netherlands. New Zealand. Nicaragua. Norway. Panama. Peru. Philippines, Poland. Portugal, Romania,
Rwanda. Saint Vincent and the Grenadines, Senegal. Solomon Islands, Spain, Sri Lanka, Suriname,
Sweden. Syria, Tanzania. Togo. Trinidad and Tobago. Tunisia, Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics. United Kingdom. United States, Uruguay, Venezuela. Viet
Nam. Yugoslavia. Zaire. and Zambia).
44. Id.
45. id.
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individual may be an economic refugee if he has a well-founded fear of being
deprived, when compared to the rest of his generation, of basic economic, social,
and cultural human rights.
The International Covenant on Economic, Social, and Cultural Rights can
provide a foundation for such criteria to be used to determine the nature and
extent of these human rights.4 6 To prove the deprivation, however, the
individual must show that he has an expectation, within the time of his
generation, that there will not be a significant change or improvement in his
country that would enable him to achieve the ideas set out in this Covenant on
Economic, Social, and Cultural Rights. 47 Obviously, there is a danger if this
definition were to be accepted in practice. The demographic explosion and
increasing economic gap between the developed and the developing countries
create tremendous tension. If the economic refugee status received international
legal recognition, this tension most likely would be released in a mass exodus
and immigration.
Fortunately, the overwhelming majority of aliens admitted under several forms
of legal immigration may be considered as certain types of economic refugees.
It is quite obvious that most of the newcomers to the richest lands are coming to
achieve a better life, more attractive professional opportunities, self-fulfillment,
or generally just to escape the deprivation found in their home countries. 4 8 If the
deprivation in their home countries apparently cannot be changed in a generation, the refugees most likely have a well-founded fear of this deprivation
continuing, and, therefore, they are right in believing that in their country they
will continue to suffer a gross violation of basic economic, cultural, and social
human rights. A channel for solving this problem of economic refugees is
provided, for instance, in the well-established framework of legal immigration
under American laws, as well as in the other sophisticated immigration laws
established by other developed countries, that affect a large number of
immigrants. 49
Turning now to the IRCA, obvious questions arise as to whether the large
number of illegal immigrants may be treated as a class of economic refugees and
whether they will be able to receive special treatment under the legalization
provisions and other provisions of the Act.

46. See Ghoshal & Crowley, Refugees and Immigrants: A Human Rights Dilemma, 5 HUM. RTS.

Q. 327, 343-46 (1983) (focuses on the United States treatment of "politico-economic refugees").
47. Id. at 345.
48. See Wildes, The Dilemma of the Refugee: His Standard Relief, 4 CAROOZO L. REV. 353,

355-60 (1983) (discussing U.S. treatment of large scale migration from Communist countries and
the distinction between political and so called "economic refugees." Id. at 348.
49. See supra note 33, 8 U.S.C. § § I 101-1362. The present U.S. immigration system clearly
provides a legal framework for recognition of economic and professional reasons for applying
designated preference status (e.g. preference status #3 and #6).
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ILLEGAL ALIENS AS A CLASS OF ECONOMIC REFUGEES

It is well established that most of the illegal immigrants who stay in the United
States came from Mexico and Central America. 50 A brief overview of the
economic crises of Mexico and of the other southern neighboring countries
explains the motivation of these people to settle in the United States. In the midst
of the economic crisis in Mexico, the life and the social conditions of most of the
working people in that country are becoming increasingly intolerable. Unemthe
ployment is at staggering levels. In addition, statistical data establishes
51
shocking realities that exist across our southern international borders.
In light of this situation, it is quite conceivable that the overwhelming majority
of illegal immigrants in this country have a well-founded fear that their
generation will experience the same deprivation that violates the basic tenets of
economic, social, and cultural human rights, that they suffered before they left
their country. 52 Thus, their status can be considered as that of economic refugees.
The critical question remains whether the classification of illegal immigrants
as economic refugees can or will change their treatment under contemporary
public international law.
IV. Implementation of International Legal Safeguards
for the Protection of Economic Refugees
A.

JURISPRUDENTIAL ASSESSMENT

The traditional perception of the international legal order cannot offer
adequate legal safeguards for the protection of economic refugees. In this
53
system, human beings are tied to their nation-states based on their nationality.
While freedom of movement across national boundaries receives lip service, in
reality each sovereign state has the prerogative of restricting the freedom of
movement of people to its territory. Unfortunately, this traditional model seems
to be prevailing in actual state practice so that the inherent human right of
migration has become an unfulfilled dream. Much of this problem is caused by
the fact that most of the recipient countries of the West are suffering from
so-called "compassion fatigue. ' 54 Recent statistical surveys show the marked
increase of the rejection rates of even political refugees. 55 Economic hard times
and recession in Western Europe and in the United States certainly are major
50. See, Legislative History, supra note 5, P.L. 99-603.
51. Shacknove, Who is a Refugee?, 95 ETHICS 274 (1985).
52. See, Ghoshal & Crowley supra note 46, at 358.
53. Harvard Research in International Law, The Law of Nationality, 23 AM. J. INT'L L. Spec.
Supp. 11,app. 1, at 80-82 (1929).
54.

AMERICAN SOC'Y OF INT'L LAW, PROCEEDINGSOF THE 78TH ANNUAL MEETING 346-61 (1984).

55.

Id. at 360.
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moving causes of this trend. At the same time, there is a relatively low rate of
ratification 56of the major human rights conventions assuring the freedom of
migration.
In contrast to this grim reality, an ideal and intellectually justifiable model of
international legal order may be envisioned in which the freedom of migration is
assured. In this theoretical framework, the nation-state system is replaced with a
comprehensive world community of humankind, transcending through national
boundaries in the sense of interdependence and recognition of most basic human
values and decencies. Professor McDougal's vision given in his recent debate
with Professor Gray Dorsey on the worldwide public order certainly would place
the burning problems of human migration in a different perspective. In this
model, the dignity and the basic rights
of the human individual should be placed
58
as the focal point of this system.
Centuries-old cultural and legalistic ties between the individual human being
and the nation-state cannot defeat the inherent human right to freedom of
movement across national boundaries. In an interdependent world community,
this freedom of movement serves not only the basic interest of the individual but
also the essential interest of the whole community. We are living on one planet
Earth and, therefore, the most effective allocation of human resources should be
based on the freedom of the individual human being. In the long run, realization
of this freedom of movement for people will lead to an optimal allocation of
human talent, to a relaxation of world tension, and to the general elimination of
human suffering.
B.

BUILDING LEGAL SAFEGUARDS

The lack of a solid theoretical foundation for the legal protection of economic
refugees is manifested by the unsettled state regulations on both international and
municipal levels. While the movement and the struggle of economic migrants is
one of the most depressing and debated issues in the international legal
community, the migrants' legal status and protection remains unsettled. Although a broad bilateral treaty approach can mitigate the gravity of the conflicts,
it cannot lead to a long-term, comprehensive solution.

56. Id. at 358.
57. M. McDoUGAL & W. RRISMAN, INTERNATIONAi LAW ESSAYS 15 (1981): Dorsey, The
McDougal-Lasswell Proposal to Build a World Public Order, 82 AM. J.INr'L L. 41-47 (1988).
58. McDougal, The Dorsey Comment: A Modest Retrogression, 82 AM. J. INT'L L. 51, 55, 57
(1988).
59. The United States, for instance, had a formal arrangement with Mexico regarding the
employment of the Mexican migrant workers. This arrangement assured the regular importion of
Mexican labor for agriculture work. This so-called Bracero Program started during the second World
War and continued until 1964. See generally R. LILLICH, THE HUMAN RIGHTS OF ALIENS IN
CONTEMPORARY INFERNATIONAL LAW 111-16 (1984); see also A. EHRLICH,
ILEGOLDEN DOOR:
INTERNATIONAL MIGRATION, MEXICO AND TlE UNITED STATES 58-67 (1979).
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Undoubtedly, a universal solution is required. There have been attempts within
the framework of the United Nations to draft several resolutions to govern the
status of aliens and migrant workers. Of particular significance, is the Draft
International Convention on the Protection of the Rights of All Migrant Workers
and Their Families (the Draft Convention) that was completed in the early
1980s. 60 Although not in its final form, the Preamble of this Draft Convention,
recognizes the special hardship on the undocumented, economic migrant:
[tin most cases workers who are undocumented or in an irregular situation are
employed under worse conditions of work than other workers including migrant
workers in a regular situation, and . . . certain employers find this an inducement to

seek such labor in order to reap the benefits of unfair competition. 6 ,

The Draft Convention is applicable to all migrant workers and members of
their families regardless of sex, race, color, language, religion or conviction,
political or other opinions, or national, ethnic, or social origin. 62 In light of
article IV, the migrant workers and members of their families
also include the
63
category of undocumented or irregular migrant workers.
The Draft Convention also assures an extension of basic civil and political
human rights to migrant workers, and provides an even more in-depth coverage
of the basic economic, cultural, and social rights of all men and women. 64 The
particularly significant article XXV of the Draft Convention provides equal
treatment in the most critical areas of employment, including conditions of work,
hours of work, remuneration, safety and health regulations, termination of
employment relationships, and joining and organizing trade unions. Irregularity
and undocumented status of workers by themselves, cannot deprive migrant
workers from the exercise of their human rights, including their rights involving
employment and other related rights. Article XXV, paragraph 3 specifically
addresses the protection of undocumented workers: "Employers shall not be
relieved of any legal or contractual obligations, nor shall their
obligations be
65
limited in any manner, by reason of any such irregularities."
60. R. LILLICH, supra note 59, at 135-71 (on Draft International Convention on the Protection
of All Migrant Workers and Their Families [hereinafter Draft Convention]). (This author collated the
material from the following documents; U.N. Doc. A/C.3/36/10 (1981); U.N. Doc. A/C.3/37/1
(1982); U.N. Doc. A/C.3/37 (1982); U.N. Doc. A/3/38/1 (1983); Governing Body, International
Labour Office, 225th Session of the International Organizations Committee apps. 1, 11,ILO Doc.
GB/225/10/1/1 (1984)).
61. Draft Convention, supra note 60, Preamble.
62. Id.art. 1.
63. Id., Preamble: see supra note 59.
64. Draft Convention. supra note 60. part I1.
arts. 7-34.
65. Id. art. 25. Article 25 provides:
(1) All migrant workers shall enjoy treatment not less favorable than that which applies
to nationals of the receiving State in respect to renumeration and:
(a) other conditions of work, that is to say overtime, hours of work, weekly rest,
holidays with pay, safety, health, termination of the employment relationship,
and any other conditions of work which, according to national laws or practice,
are covered by this term:
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Thus, by its first impression, the Draft Convention appears to extend international legal protection for the so-called undocumented or irregular migrant workers, or for the class of economic refugees. A closer analysis of the relevant article,
however, leads to a general exception found in article XXXVI. This article states
that "each state party to the present Convention shall be free to establish in its
national legislation the criteria governing the admission, duration of stay, type of
employment of migrant workers and members of their families.' 66 Essentially,
inherent sovereign power includes the right to control the legal admission of
aliens, and particularly to authorize engagement in any employment activities
within the territories of the receiving countries. This general escape clause gives
the power to each country to regulate the passage of migrant workers based on
the state's national interest. Therefore, the United States' IRCA seems to be
consistent with the exercise of national sovereign discretion in establishing the
status of migrant workers. 67 In this light, the fundamental rights granted in the
Convention become relatively theoretical. At the same time, the United States has
not expressed any intention of becoming a member of the Draft Convention.
In sum, the universal multilateral foundation of the protection of economic
migrants is relatively weak. The economic migrant status is still not well defined.
Also, each sovereign nation still can exercise its national prerogative of
controlling the admission of migrants and, according to their national legislation,
can grant the appropriate status.
C.

PRIVATE INTERNATIONAL LAW AsPECTS

The status and legal protection of economic migrants and refugees are equally
unsettled under private international law. No binding multilateral treaty addresses
other terms of employment, that is to say minimum age of employment,
restriction on home work and any other matter which, according to national
laws and practice, are considered a term of employment;
(2) It shall not be lawful to derogate from the principle of equality of treatment referred
to in paragraph I above.
(3) The States Parties to the present Convention shall take all appropriate measures to
ensure that migrant workers are not deprived of any rights derived from this principle
by reason of any irregularity in their stay or employment. In particular, employers
shall not be relieved of any legal or contractual obligations, nor shall their
obligations be limited in any manner, by reason of any such irregularity.
66. See Draft Convention, supra note 60, A 36.
67. IRCA § 274 (a)( 1).Subsection (b) provides, "a person or other entity hiring, recruiting, or
referring an individual for employment in the United States . . .must attest, under penalty of perjury
and on a forum designated or established by the Attorney General by regulation, that it has verified
that the individual is not an unauthorized alien." The legislative history of this statute indicates that
the United States wants to restore full control over its national boundaries. The House Committee on
the Judiciary reported that "employment is the magnet that attracts aliens here illegally or in the case
of non-immigrants, leads them to accept employment in violation of their status. Employers will be
deterred by the penalties in this legislation from hiring unauthorized aliens and this, in turn, will deter
aliens from entering illegally or violating their status in search of employment." See also Smith, The
Immigration Reform and Control Act of 1986: A Commentary and Overview. 22 TEx. INT'L L. J. 211
(1987).
(b)
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the unique problems of economic migrants. The Draft Convention encompasses
an attractive range of fundamental civil and political rights for economic
migrants. 68 There is, however, no specific69 elaboration on the private international law implementation of these rights.
In contemporary private international law, the most personal legal relationships of the individual, those in the areas of family law and decedent estates, are
based on personal legal status. Most of the civil law countries of Western Europe
still rely on the nationality principle to establish an individual's legal status. The
United States and several Latin American countries generally characterized as
recipients of a great influx of immigrants, rely on the legal domicile of the
individual to establish legal status. 70 Therefore, because of the lack of an
established personal legal status, it is quite controversial whether the large
number of undocumented aliens may enjoy any recognition of their basic legal
rights. For instance, an individual who does not have a legal permit for entry to
the United States, cannot establish a legal residence or legal domicile. 7' Thus,
the fundamental basis for settling a wide range of personal private legal
relationships will remain unresolved and undetected.
At the present time, one alternative is to replace the law of legal residence or
domicile with the law of nationality, which refers back to the law of the country
of origin. 72 In a practical context, however, most of the personal legal problems
of the undocumented aliens will stay undetected and unresolved because of the
aliens' fear of exposing themselves to the immigration authorities. 73 Therefore,
the well drafted legalization provisions of the IRCA of 1986, and its effective
implementation, will eliminate or at least mitigate the gravity of this problem
area. 74

V. Emerging American Legislation on the
Legal Status of the Economic Immigrants
While the evolution of international legal safeguards for the protection of
economic refugees is still in an infant state, the United States is making a
legislative effort to deal with this significant issue. As previously discussed, the
IRCA essentially addresses the treatment of illegal immigrants. 75 The legislative
history of the IRCA clearly gives recognition to the major motivating forces
68. Draft Convention, supra note 60.
69. Id.
70. E. RABEL, TIHECONFLICT OFLAWS: A COMPARATIVE STUDY 45-60 (1960).
71. Id.
72. For a comprehensive discussion, see G. GOODWIN-GILL, INTERNATIONAL LAW AND THE
BETWEEN STATES 3-23 (1977).
MOVEMENT OF PERSONS

73. For a stimulating discussion on the perspectives of illegal immigrants, see Martinez, supra
note 32.
74. Smith, supra note 67, at 224-30.
75. See supra note 3.
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behind illegal immigration to the United States. 76 Employment opportunities and
the obviously higher wages and economic benefits constitute this so-called
magnet for illegal immigration. 77 The elimination of these employment opportunities for undocumented illegal immigrants seems, at least temporarily, to be an
illegal immigrants have
effective treatment. At the same time, several million
78
received a generous opportunity for legalization.
Economic refugee status is simply unrecognized in the IRCA, 79 and only a
transitional symptomatic treatment is extended within the form of the legalization
programs. In the long run, however, the status of the economic immigrant cannot
be disregarded. Thus, the United States Congress is moving to revamp the
framework for legal immigration into the United States. The Senate recently
passed a bill, S. 2104, which is a comprehensive reform measure for several
major areas of legal immigration. 80 These measures would retain the family
preference system, and at the same time create an "independent immigrant"
group. This new group of independent immigrants, which would include up to
twenty percent of the total, or 120,000 visas annually, attempts to give
recognition to the aspirations of the classic immigrants. 8 1 The Senate places the
76. See Legislative History, supra note 5.
77. Lungren, The Immigration Reform and Control Act of 1986, 24 SAN DIEGO L. REV. 277
(1987).
78. See supra note 3.
79. Id.
80. Immigration Act of 1988, § 2104, 100th Cong., 2d Sess. (1988); see also 134 CONG. REC.
S2211-24 (daily ed. Mar. 15, 1988).
81. Immigration Act of 1988, supra note 80, § 203 (a)(5) provides:
(5) SELECTED IMMIGRANTS--(A) Visas authorized in any fiscal year under section
201(d), less those required for issuance to the classes specified in paragraphs (1), (2),
(3), and (4). shall be made available to qualified immigrants who attain a score of not
less than 50 points, based on the point assessment system described in subparagraph
(B).
(B) The point assessment system referred to in subparagraph (A) shall accord
points based on criteria as follows:
(i) ACE (10 points)-For an alien who (as of the date of filing a petition) is(I) at least 21 years of age but has not attained 36 years of age, 10
points; or
(11) at least 36 years of age, but has not attained 45 years of age, 5
points.
(ii) EDUCATION (25 points)-For an alien who (as of the date of filing a
petition)(I) has completed successfully grade school through high school or its
educational equivalent (as determined by the Secretary of Education), 10 points;
(11) has been awarded a bachelors' degree or its equivalent (as
determined by the Secretary of Education), 10 additional points;
and
(I1l) has been awarded a graduate degree, an additional number of
points (up to 5 additional points) to be determined by the
Secretary of Education based on the level of the degree.
(iii)

ENGLISH LANGUA(;EABILITY (20 points)-For an alien who certifies, upon

the date of filing a petition, subject to verification by examination after
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emphasis on supporting the American national interest while reaching a group of
immigrants outside of the family unification preference system, and assessing the
qualities of the immigrants as the most, important criteria for admission. To
evaluate the visa applications of this new group of immigrants, qualitative
requirements will be measured by the immigration authorities on a point system.
Points will be allocated on the basis of age, education, English language ability,
82
occupational demands, and occupational skills.
This independent category of immigrants certainly will not extend recognition
of the status of economic refugees. Moreover, the legislative purpose is shifting
the balance of immigration from the geographic areas of Asia and Latin America
to Western and potentially Eastern Europe. 83 Under the previously discussed

the date of selection, that he has an understanding of the English
language and the ability to communicate in such language, 20 points.
(iV) OCCUPATIONAL DEMAND (20 points)-For an alien who is in an occupation for which the Secretary of Labor determines (before the fiscal year
involved)(1) there will be increased demand in the United States for individuals
in the occupation in the fiscal year, 10 points, and
(11) there is a present or there will be a future shortage of individuals
in the United States to meet the need in the occupation in the
United States in the fiscal year 5, or 10 points..
(v) OCCUPATIONAL TRAINING AND WORK EXPERIENCE (20 points)-To the extent
the alien has training, work experience, or both, as determined by the
Secretary of Labor, in the occupation described in clause (iv), 10 or 20
points, such points multiplied by the number of points awarded under
clause (iv) divided by 20.
(C) The point assessment system described in subparagraph (B) shall be established by regulation by the Secretary of State in consultation with the Attorney
General, the Secretary of Labor, and the Secretary of Education.
82. This Senate bill is expected to allow more Western Europeans into the country by extending
the number of visas for those without family members in the United States. The sponsors emphasized
that the family preference system has resulted in 85% of the immigrants in the United States coming
from Asia and Latin America. Presently, approximately 90% of the people immigrating to the United
States arrive under family preferences. Only the remaining ten percent come in under other categories
including job and professional skills. The new bill, however, continues to place great emphasis on
family unification as implementation of a basic human right. At the same time, the fifth preference
provisions, which assure preferential status of brothers and sisters of American citizens and
permanent residents are greatly reduced. The bill will reduce the number of available fifth preference
visas by 20% to 52,000 in the first fiscal year of its implementation, and by 67% to 22,000 thereafter.
Also, fifth preference visas will be granted only to the brothers and sisters of United States citizens
who have never been married. The result of this restriction is that siblings will have to remain
unmarried throughout their entire waiting period, since the current backlog is over ten years for some
countries. Therefore, each applicant of the fifth preference will be forced to an unacceptable choice
of staying unmarried for a decade or more. See 134 CONG. REC. S2211-2212 (daily ed. Mar. 15,
1988).
83. Undoubtedly, the major innovation of the Senate bill is the creation of the classic
independent immigrant category. Assessing the qualities of the prospective immigrants by a balanced
point system, however. may lead to a somewhat distorted comparative approach to the new class of
immigrants. At the same time. this new group of new immigrants certainly can contribute to the
American national interest by building a more competitive and better qualified nation. See id. at S.
2216.
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definition of economic refugee, the independent immigrants do not qualify and,
therefore, cannot be characterized under this status. Potential economic migrants
who are leaving the developing countries of Asia and Latin America can fall
under the status of economic refugees. Consequently, the independent immigrant
status has no impact on the evolution or the recognition of the status of economic
refugees. On the other hand, the American national interest will be supported
and enhanced by giving more quality weight to the admission of certain segments
of immigrants. 84
The other independent group addressed in Senate Bill S. 2104 includes the
third preference category, limited to immigrants possessing graduate degrees or
"exceptional ability.' 85 The six preference categories will be limited to skilled
workers with at least two years training and experience. 86
One of the most controversial parts of the proposed bill provides special
recognition of the investor status of immigrants by granting four percent or
forty-eight hundred of the independent visas, whichever is greater, to immigrants
in this group. Requirements for investor immigrants include at least two million
dollars investment in a new business in the United States, and the employment
of at least ten people.8 7 Senator Dale Bumpers mounted a strenuous attack on this
provision calling it a "fat cat provision" that would allow the rich to "buy their
way past the Statue of Liberty." 88 Eventually, the legislation on reforming legal
immigration was adopted by the Senate, eighty-eight votes against four. Senator
Dale Bumpers' amendment of eliminating the investor provisions was defeated. 89

84.
85.
86.
87.

Immigration Act of 1988, supra note 80, § 203(a)(2).
Id. § 203(a)(3).
Id.
Id. § 203(a)(4) provides:
(4) EMPLOYMENT CREATION-Visas shall be made available next, in a number not to
exceed 4 percent of such worldwide level or 5,000, whichever is greater, to any
qualified Immigrant who is seeking to enter the United States for the purpose of
engaging in a new commercial enterprise which the alien has established and in which
such alien has invested or, is actively in the process of investing capital, in an amount
not less than $1,000,000, and which will benefit the United States economy and create
full-time employment for not fewer than ten United States citizens or aliens lawfully
admitted for permanent residence (other than the spouse, sons, or daughters of such
immigrant). The Attorney General, in consultation with the Secretary of Labor and the
Secretary of State, may prescribe regulations increasing the dollar amount of the
investment necessary lor the issuance of a visa under this paragraph.

The alien investor shall receive only a conditional entry into the United States. This
conditional status will continue for the first two years, and will only be removed by
the Attorney General when it is determined that the investor has established his
commercial enterprise so that the enterprise employs at least ten American workers.
and shows that the commercial enterprise was not only established for evading the
American Immigration laws.
88. 134 CONG. REC. S2128-33 (daily ed. Mar. 14, 1988) (statement of Sen. Bumpersl.
89. See id. at S2215 (daily ed. Mar. 15, 1988).
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In sum, the emerging new legislation revises and extends the scope of legal
immigration. The American national interest is clearly manifested by creating
new categories of independent immigrants.. At the same time, the emerging new
legislation pays quite limited attention to international aspects and9 the national
interest of other nations involved in the world migration process. 0
Also, major achievements of the emerging new legislation lie in the setting of
worldwide levels of numerical ceilings on immigration 9 1 and in the establishing
of a reporting requirement every three years that assesses the vitality of the
implementation of the new legislation. 9 2 These reports, which are prepared by
the Attorney General in consultation with the Secretary of Labor and the
Secretary of State, as well as Secretary of Health and Human Services and other
agencies, are to consider the following factors on immigration to the United
States:
(1) Promotion of international human rights as expressed in family unification;
(2) the impact of immigration on labor needs, employment, and other
economic and domestic conditions of the United States;
(3) the demographic and fertility rates and environmental factors that are
affected by the new levels of immigration; and
(4) the impact of immigration on the foreign policy and the national security
interests of the United States. 93
Regular and periodic assessment of these factors should contribute to the most
effective implementation of the new immigration reform. 94
VI. Conclusion
Contemporary international law should emphasize the international protection
of human rights. One of the oldest universally recognized human rights is the

90. The future reporting requirements, however, will disclose the national interest of other
nations involved in the American Immigration process. Hopefully, there can be a reconciliation of the
interests of countries of immigration and the United States national interest. The long term solution
can only rely on a multilateral approach to recognizing the status of economic migrants.
9 1. Under the Senate bill the maximum number of visas would be 590,000 annually. Under this
umbrella, 420,000 visas in each year of the first three years (440,000 thereafter) would be reserved
for family immigration, and 120,000 (150,000 after three years) would be for the new "independent
categories." Also, in the future, spouses and minor children of U.S. citizens will be able to enter the
country without numerical limitation.
92. Immigration Act of 1988 supra note 80. § 101(e).
93. See 134 CONG. REC. S2216 (daily ed. Mar. 15, 1988).
94. These innovative reporting requirements of the Senate bill hopefully will provide greater
opportunities for American scholars' input in the overall immigration process. Surveys, studies, and
research can produce the best assessment of past experiences and project more efficient future
solutions. The diversity of factors which will be analyzed by the inter-governmental agencies can
provide the best assurance of an effective implementation of the Senate bill.
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freedom of movement of the individual across national boundaries. 95 While most
of the documents on human rights give recognition to this basic right, in light of
the emerging barriers enacted by countries receiving immigrants, its effective
implementation has become even more theoretical in recent years. In reality each
sovereign prerogative over the admission of
nation-state still considers its own
96
aliens into its national territory.
The continuous economic crisis and demographic explosion in the developing
nations create tremendous incentives for economic migration to more developed
countries. The legal status of economic migrants, as well as of economic
refugees, is unsettled under contemporary public international law. Therefore,
developed countries are resorting to unilateral measures for restricting the influx
of economic migrants. The recent United States Immigration Reform and
Control Act of 1986 eliminates the major magnet for illegal immigration by
introducing strict and systematic employer sanctions for the hiring of illegal
undocumented immigrants . 97 Undoubtedly, this measure will provide symptomatic and transitional treatment of the problem of illegal immigration. Employer
sanctions and the generous legalization provisions of the IRCA will create a new
immigration environment for overhauling and reforming legal immigration.
Further, in light of the recently adopted Senate Bill, 98 legal immigration is also
in the process of major revisions.
While basic human rights for family unification are preserved under the
emerging new legislation, it has created a new group of classical, independent
immigrants. This new group is a form of recognition of the major motivating
forces of human migration, which lies in the inherent human search and
aspiration for better life, economic and professional opportunities, and the
pursuit of happiness. Recognition of the status for this group also can lead to a
gradual movement towards an international harmonization of the unsettled status
of economic migrants. At the present time, developed countries are not able and
ready to give full-pledged recognition to the status of economic refugees,
although a consensus is emerging as to whether economic migrants should be
given some form of legal status and protection. Recent American legislation is a
major contribution to this cause.

95. Gabor. supra note 28, at 520-22.
96. Nafziger, A Commentary on American Legal Scholarship Concerning the Admission of
Migrants, 17 U. Micti. J.L. Rrir. 165, 166-71 (1984).

97. IRCA § 274(a)(I).
98.

See supra note 80.
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